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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Nebraska Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a worldwide wholesale distributor of tools,
equipment and supplies for the tire service and automotive
underbody repair industry. It seeks to employ the beneficiary as a
"Far East Territory Sales Manager" for a periocd of three years. The
director determined the petitioner had not established that the job
offered qualifies as a specialty occupation.

On appeal, counsel argues that the offered position is a specialty
occupation and the beneficiary is qualified to perform the duties
of a specialty occupation.

Section 101 (a) (15) (H) (i} (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 11lcl(a) (15) (H} (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (1},
defines a "specialty occupation" as an occupation that requires
theoretical and practical application o©of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the sgpecific specialty (or its equivalent) as a minimum
for entry intoc the cccupation in the United States.

Pursuant to section 214 (i) {2) of the Act, 8 U.S.C. 1184¢{1i) {2), to
qualify asg an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is reguired to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant tc 8 C.F.R. 214.2(h) (4) {(iii) (C), to gqualify to perform
services in a specialty occupation, the alien must meet one of the
fellowing criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree regquired
by the specialty occupation from an accredited college or
university;
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3. Hcold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or

4, Have educaticn, gspecialized training, and/or
progressively responsible experience that is eguivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary attained a Master of Business Administration degree
from The University of Akron in 1%%9 in Ohio.

The term ‘"specialty occupation"” is defined at & C.F.R.
214 .2 (h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social gciences, medicine and health,
education, businesgs specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) {4) {1i1ii) {A), to gqualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position ig so complex or unigue that it can be performed
only by an individual with a degree;

3. The employver normally requires a degree or its
equivalent for the position; or

4. The nature cf the specific duties ig 8o specialized
and complex that knowledge required to perform the duties
is usually asscciated with the attainment of a
baccalaureate or higher degree.
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The duties of the offered position were listed as:

1. Compiles lists of prospective customers for use as
sales leads, based on information from newspapers,
business directories, trade journalsg, and other scurces
to develop key accounts.

2. Travels throughout assigned Far East Territory to call
on regular and prospective customers to solicit orders,
or talks with customers by phone and other electronic
means, and performs all critical correspondence with
customers and prospects.

3. Displays or demonstrates product, using samples or
catalog, and educates accounts by emphasizing salable
features.

4. Prepares professional quotations, proposals, and
marketing packages with accurate interpretation.

5. Quotes prices and credit terms and prepares sales
contracts for orders cbtained.

6. Estimates date of delivery to customer, based cn
knowledge of own firm’s production and delivery
schedules.

7. Meets quotas and increases sales in geographical and
product assigned areas.

8. Prepares detailed reports of business transactions,
fereign call reports, and keeps all administrative
territory tasks and expense accounts current.

9. Uses PC and computer devices to process orders and do
various administrative work including export
documentation, freight forwarding, compliance with local
regulation & requirements, order entry, shipping, billing
and expediting.

10. Coordinates activities with distribution, warehouse,
purchasing, and other management staff members vital to
serving distant customers.

11. Develops cordial relationships with suppliers from
specific markets and sources.

Coungel gubmits a resume for another employee of the company and
indicates that this person is the only other employee of the
company filling a similar position. Counsel states that this
employee holds a master’s and bachelor’s degree. However, the
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gubmission of an individual’s resume is not sufficient evidence to
support the petitioner’s assertion that a bachelor’s degree or its
equivalent is the company'’s consistent requirement for its sales
manager positions.

Counsel has provided letters from the petitioner and the Advisory
Board Director of the Institute for Global Business of the College
of Business Administration of The University of Akron as evidence
to show that the nature of the duties of Far East Territory Sales
Manager are so specialized and complex that knowledge required to
perform the duties is usually associated with attainment of a
baccalaureate or higher degree. Two letters are insufficient to
establisnh an industry standard. In addition, the writers have not
provided sufficient evidence in support of their assertions.

In these proceedings, the duties of the position are dispositive
and not the job title. The coffered position combines the duties of
a general manager or executive with those of a marketing manager
and sales representative. The Handbook, 2000-2001 edition, at pages
50-51 finds no requirement of a baccalaureate or higher degree in
a specialized area for employment as a general manager oOr
executive. Degrees in business and in liberal arts fields appear
equally welcome. In addition, certain personal qualities and
participation in company training programs are often considered as
important as a specific formal academic background.

The Handbook at pages 25-26 also finds no requirement of a
baccalaureate degree in_a specialized area for employment as a
marketing manager. A wide range of educational backgrounds are
congidered suitable for entry into marketing managerial positions.
Some employers prefer degrees in business administration but
bachelor’s degrees 1in varicus liberal arts fields are also
acceptable. Here again, certain personal gqualities and
participation in company training programs are often considered as
gsignificant as the beneficiary’s specific educational background.
It is concluded that the petiticner hag not demonstrated that the
offered position is a specialty occupation within the meaning of
regulations.

The Handbook at page 275 algo findg nc reguirement of a
baccalaureate or higher degree in a specialized area for employment
as a sales representative. The Handbook indicates that although
employers place an emphasis on a strong educational background,
many individualsg with previous sales experience who do not have a
college degree still enter the occupaticen. In view of the
foregoing, it is concluded that the petitioner has not demonstrated
that the offered position is a specialty occupation within the
meaning of the regulations.
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The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



